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IN THE 


United States Court of Appeals 


for the District of Columbia 


No. 9190 


RICHARD 0. READ, AppelUmt, 

v. 

LaSALLE EXTENSION UNIVERSITY, a Corporation, 

Appellee 


Appeal from the District Court of the United States for the 

District of Columbia 


BRIEF FOR THE APPELLEE 


Statement of Facts 

This is an appeal from a judgment in favor of Appellee 
entered in the District Court of the United States for the 
District of Columbia on November 14, 1945, quashing serv¬ 
ice of summons in this cause (R. 18) (Appellee’s Appendix 
p. 7-8). 
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Appellant filed a motion for writ in nature of mandamus 
July 3, 1945 (R. 1-4) (Appellant’s Appendix p. 2A-5), 
seeking to require a writ of mandamus to be issued directed 
to the Appellee “ Commanding him or them forthwith to pay 
the costs of this case and re-instate petitioner in the second 
year law training of LaSalle Extension University, the said 
defendant; and for such further relief as justice may 
require.” 

Suit was filed in this cause on July 3, 1945, as admitted 
in Appellant’s Brief (p. 1) and on July 23, 1945, motion 
was filed by Appellee to quash service (R. 8) (Appellee’s 
Appendix p. 7-8) with two affidavits (R. 9-10) (Appellee’s 
Appendix p. 8-11) and exhibits (R. 11-16) (Appellee’s 
Appendix 9-14). A copy of this was sent to Appellant as 
appears from certificate of counsel appearing on second 
page of said motion (R. 8A) (Appellee’s Appendix 8). 
Appropriate Points and Authorities were filed with this 
motion in accordance with the rules of the lower court. 
Thereafter, on July 25, 1945, Appellant made motion for 
default judgment (R. 17) (Appellant’s Appendix 6A-6B). 

This cause then came on for hearing before the Court and 
after consideration the Court entered the order from which 
this appeal was taken (R. 18) (Appellant’s Appendix 6A-7), 
action on Appellant’s motion for default being unnecessary 
in view of the status of the record and the lower court’s 
view of the matter. 

Argument and Authorities 
Point I 

Appellee was not in default. 

Appellant maintains that service was not had of an 
answer. 

While admittedly no answer was filed in this case, yet the 
record indicates that Appellee appeared specially on July 
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23, 1945, 20 days from the date suit was filed, for the sole 
purpose of making motion to quash service (R. 8) (Appel¬ 
lee^ Appendix 7-8). The filing of this motion to quash 
service, it is respectfully submitted, was sufficient to keep 
Appellee from being in default. Proof of service on said 
motion appears in the supplemental record recently certi¬ 
fied by the lower court (R. 8A) (Appellee’s Appendix 8). 

Point II 


i 

i 

i 

i 

i 


i 

! 


The lower Court did not err in sustaining Appellee 7 s mo¬ 
tion to quash. 


From the affidavits filed herein and made a part of the 
motion to quash (R. 8-16) (Appellee’s Appendix 8) it is 
apparent that this defendant is not doing business in the 
District of Columbia, has no office in the District of Colum¬ 
bia, and that Owens, the person served, is not an officer, 
agent, or employee of the defendant. 

To raise the question whether summons was served on 
proper representative, motion to quash service is proper. 
Bloedorn v. Washington Times Company, 67 App. D. C. 91, 
81F. (2d) 835. 

When officers of corporation are not in the District in 
their official or representative capacity, and it is not shown 
that they are clothed with authority, the corporation is not 
liable to suit in a jurisdiction foreign to its creation. 
Ambler v. Archer, 1 App. D. C. 94. 

Statutes pertaining to service must be strictly followed. 
New York Continental Filtration Co. v. Karr, 31 App. 
D. C. 459. 

The agent or person contemplated by the company must 
be possessed of such authority as will justify the conclusion 
that his principal, by him, is in the District. Chase Bag v. 
Munson S. S. Line, 54 App. D. C. 169, 295 Fed. 990. 


i 

i 

i 


i 
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The trial court was without jurisdiction and the original 
judgment was void where foreign corporation was never 
engaged in business in the District of Columbia and has no 
officer or agent in the District upon whom process could be 
served. Consolidated Radio Artists v. Washington Section■, 
70 App. D. C. 262, 105 F. 2nd 785. 

The foreign corporation is amenable to process to enforce 
a personal liability in the absence of consent only if it is 
doing business within the state in such manner as to war¬ 
rant the inference that it is present there. Citing Philadel¬ 
phia & Reading R. Co. v. McKibben, 243 U. S. 264, 61 L. Ed. 
710, 37 Sup. Ct. 280; Whitaker v. MacFadden Publications, 
70 App. D. C. 165,105 F. 2d 785. 

Where a foreign corporation maintains a salesroom 
where no goods except samples are kept and orders are sent 
to the home office in another state, where they are accepted 
and the goods are shipped from there directly to the pur¬ 
chasers, and the books of account are kept at the home 
office, from which all employees are paid directly, and there 
is no bank account in the state the corporation is not “doing 
business in this state .’’ E. T. Burrowes Co. v. Caplin, 127 
App. Div. 317, 111 N. Y. S. 498. 

A salesman employed on a commission basis, who owns 
and operates an automobile to assist him in seeking his 
trade, and whose movements are in no way controlled by 
his employer, is, with respect to the operation of the 
car, an independent contractor, so that his employer is not 
answerable for injuries caused by his negligent operation 
of the car. Aldrich v. Tyler Grocery Co. (1921) 206 Ala. 
138,17 A. L. R. 617, 89 So. 269. See the same effect, James 
v. Tobin-Sutton Co. (1923) 182 Wis. 36, 29 A. L. R. 457, 195 
N. W. 848. 

In Barton v. Studebaker Corp. (1920) 46 Cal. App. 707, 
189 Pac. 1025, an automobile salesman who worked for 
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defendant on a commission, receiving no salary or drawing 
account w’hatever, and who used his own automobile, for 
which he furnished the gas and oil, and who was not con¬ 
trolled as to when and where he should go in seeking 
prospects or as to the means he was to use in prosecuting 
sales, but was not authorized to close sales contracts, the 
final consummation of those taking place in the office of the 
manager, was an independent contractor, and not a servant, j 
within the meaning of a statute defining a servant as “one 
who is employed to render personal service to his employer, 
otherwise than in the pursuit of an independent calling, 1 
and who in such service remains entirely under the control ! 
and direction of the latter, who is called his master.’’ The 
court emphasizes his freedom of action and his compensa- j 
tion, a commission, the receipt of which by him depended 
on the making of sales. The court observed that he was 
as much engaged in business for himself when prosecuting 
the works called for by his contract with the defendant, as 
is the contractor who engages to construct a building for 
a stipulated sum of money, he agreeing to furnish the labor | 
and materials, and not being under the control or direction 
of the owner as to the means by which he is to perform the 
contract or as to the place where he is to purchase the 
materials or as to the persons, mechanics and laborers— 
he is to employ to assist in fulfilling the terms of his con¬ 
tract, or as to the wages he is to pay such mechanics and 
laborers. There was, according to the court, in his agree¬ 
ment with the defendant, nothing to prevent him from em¬ 
ploying assistants to aid him in his work of seeking and 
securing purchasers of the defendant’s automobiles, and j 
agreeing to compensate, and compensating, them out of his 
own commissions for any customers they might bring to 
him. 


I 
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And the fact that the salesman used the showroom of the 
defendant for exhibiting cars to his prospective customers 
did not change his relationship with the company to that 
of a servant. Barton v. Studebaker Corp., Cal. supra. 

An arrangement or agreement with a salesman whereby 
the latter was to receive a commission on sales of automo¬ 
biles made by him, such arrangement leaving the time, 
manner and method of making such sales wholly with the 
salesman, with no right in the defendant in any way to man¬ 
age, direct, or control him in the matter of making such 
sales, would not be sufficient to create between the defend¬ 
ant and the salesman the relation of master and servant. 
Premier Motor Mfg. Co. v. TUford (1916) 61 Ind. App. 164, 
111 N. E. 645. 

Conclusion 

< For the reasons stated it is respectfully submitted that 
the trial court did not err and its order quashing service 
filed November 14,1945 should be affirmed. 

Respectfully submitted, 

Warren E. Miller, 
Attorney for Appellee. 





APPENDIX 




IN THE 


United States Court of Appeals 

fob the District of Columbia 


Civil Action No. 29578 


RICHARD 0. READ, Plaintiff, 

vs. 

LASALLE EXTENSION UNIVERSITY, a Corporation, 

Defendant 

Motion to Quash Service 

Comes now Defendant LaSalle Extension University, a 
corporation, by counsel, appearing specially for the sole i 
purpose of this motion and for no other purpose, and with¬ 
out submitting to the jurisdiction of the Court, moves the 
Court as follows: 

To quash the return of service of summons on the grounds 
that the defendant is a corporation organized under the 
laws of the State of Illinois and was not and is not subject to 
service of process in the District of Columbia; and that the 
defendant has not been properly served with process in 
this action, all of which more clearly appears in the affidavit 
of W. W. Allan, Executive Vice-President and General Sales 
Manager of LaSalle Extension University, executed on the 
20th day of July, 1945, and exhibits attached thereto, and 
affidavit of R. B. Owens executed July 23, 1945, which affi¬ 
davits and exhibits are hereto annexed as exhibits to this 
motion and by reference made a part hereof; and the defend¬ 
ant is a corporation incorporated under the laws of the 
State of Illinois and is an inhabitant of said State. 
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Wherefore, the premises considered, Defendant LaSalle 
Extension University, a corporation, moves the Court to 
quash the return of service of summons herein, approving 
herein specially for that purpose only. 

Warren E. Miller, 

1109 Earle Building, Washington, D. C., 

Attorney for Deft. 

I certify that I have mailed a copy of the foregoing 
Motion to Quash Service to the Plaintiff, Richard 0. Read, 
postage prepaid, to the address given on the Motion for 
Writ in Nature of Mandamus filed herein, to wit, 5909 32nd 
St., N. W., Washington, D. C. on this 23rd day of July, 
1945. 

Warren E. Miller, 

Warren E. Miller, 

1109 Earle Bldgg., 
Washington, D. C., 
Attorney for Plaintiff. 

Affidavit of R. B. Owens 

R. B. Owens, after being first duly sworn upon oath 
according to law deposes and says that papers in the above 
case were served upon him by deputy United States Mar¬ 
shal; that he has read affidavit of W. W. Allan, Executive 
Vice-President and General Sales Manager of LaSalle 
Extension University executed on July 20, 1945 and the 
exhibits attached thereto and made a part of Motion of 
La Salle Extension University to Quash the above styled 
cause; that the facts as set forth in said affidavit and exhibits 
are true and correct to affiant’s own personal knowledge; 
that affiant pays Social Security, Withholding and other 
taxes for his own employees, the Social Security Board hav¬ 
ing held that affiant is an independent contractor; that 
La Salle Extension University pays no rent or salaries of 
any individual in the District of Columbia; and that the 
enrollment of Richard 0. Read, plaintiff in the above styled 
cause, was by mail with the Chicago Office of La Salle Exten- 
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sion University and was not procured by affiant nor anyone 
employed by him. 

R. B. Owens. 

i 

Subscribed and sworn to before me this 23rd day of July, 
1945. 

Anna A. Hammond, 

[seal.] Notary Public , D. C. 

My Commission Expires May 14, 1948. 

State of Illinois, 

County of Cook: 

I, W. W. Allan, of the City of Chicago, County and State 
aforesaid, being first duly sworn upon my oath, depose and 
say : 

I 

That I am the Executive Vice-President and General 
Sales Manager of LaSalle Extension University of Chi¬ 
cago, Illinois; that the said LaSalle Extension University 
is a corporation regularly organized and doing business 
under the laws of the State of Illinois. 

That as the said Executive Vice-President and General 
Sales Manager of the said LaSalle Extension University 
it is my duty to engage the services of men and women to act 
as sales representatives for the sale of the various courses 
of training given by the said LaSalle Extension Univer¬ 
sity ; that all such sales representatives of the said LaSalle 
Extension University are not employees of the said LaSalle \ 
Extension University, but, rather, they are independent 
contractors and are not responsible to the said LaSalle 
Extension University for their time; that the said sales rep¬ 
resentatives receive no salary, and they are without author- I 
ity to bind the said LaSalle Extension University in any I 
manner whatsoever; that the only authority given to such 
sales representatives is that they may interview prospective 
students of the said LaSalle Extension University and offer 
to said prospective students applications for enrollment 
• in the various courses given by the said LaSalle Extension 
University; that no such sales representative has the au- j 
thority or the power to accept any application for enroll- j 
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ment signed by any prospective student of the said LaSalle 
Extension University; that all such applications for enroll¬ 
ment of said prospective students of LaSalle Extension 
University, by the very terms of them are subject to the 
acceptance of the said LaSalle Extension University at 
Chicago, Illinois. 

That the said LaSalle Extension University maintains 
only one office and that is located at Chicago, Illinois; that 
the said sales representatives may lease or rent office space 
in their territory if they desire; that such space or office 
rented by said sales representatives may not be leased or 
rented in the name of the said LaSalle Extension Univer¬ 
sity ; that the rent for such space or office must be paid by 
said sales representatives out of their own pocket; that any 
office furniture or equipment maintained by said sales repre¬ 
sentatives in such office space or office rented or leased by 
said sales representatives is the property of said sales rep¬ 
resentatives and not the property of the said LaSalle Ex¬ 
tension University. 

That no sales representative of the said LaSalle Exten¬ 
sion University is empowered or authorized to accept serv¬ 
ice of process for or in behalf of the said LaSalle Exten¬ 
sion University. 

That at this time and for the past several years the said 
LaSalle Extension University has engaged the services of 
one R. B. Owens of Washington, in the District of Colum¬ 
bia as its General Sales Representative for the District 
of Columbia, under a contract, a copy of which is attached 
hereto and made a part hereof; that the said R. B. Owens is 
not empowered or authorized to bind the said LaSalle 
Extension University in any manner whatsoever; that the 
said R. B. Owens is not an officer or employee of the said 
LaSalle Extension University; and that the said R. B. 
Owens is not empowered or authorized to accept service of 
process for and in behalf of the said LaSalle Extension Uni¬ 
versity at any time. 

Further deponent saith not. 

W. W. Allan. 

On the 20th day of July, A. D. 1945, before me, Joe G. 
Pavian, a Notary Public in and for the County of Cook and 


State of Illinois, personally appeared before me, W. W. 
Allan, personally known to me, and after being first duly 
sworn did, in my presence, execute the foregoing instrument 
consisting of two pages. 

In Witness Whereof, I have hereunto set my hand and 
affixed my official seal in the County and State aforesaid 
the day and year first above written. 

Joe G. Pavian, 

Notary Public Within and for the 
County of Cook and State of Illinois. 


State of Illinois, | 

Cook County , ss: 

I, Michael J. Flynn, County Clerk of the County of Cook, 
Do Hereby Certify that I am the lawful custodian of the 
official records of Notaries Public of said County, and as 
such officer am duly authorized to issue certificates of magis¬ 
tracy, that Joe G. Pavian, whose name is subscribed to the 
proof of acknowledgment of the annexed instrument in 
writing, was, at the time of taking such proof of acknowledg- j 
ment, a Notary Public in and for Cook County, duly com¬ 
missioned, s'worn and acting as such and authorized to 
take acknowledgments and proofs of deeds or conveyances 
of lands, tenements or hereditaments, in said State of Illi- j 
nois, and to administer oaths; all of which appears from 
the records and files in my office; that I am well acquainted 
with the handwriting of said Notary and verily believe that 
the signature to the said proof of acknowledgment is 
genuine. j 

In Testimony Whereof, I have hereunto set my hand and 
affixed the seal of the County of Cook at my office in the City 
of Chicago, in the said County, this 20 day of July, 1945. 

Michael J. Flynn, 

[seal.] Cownty Clerk. 

Agreement 

This agreement, entered into this 1st day of February i 
A. D., 1939, between LaSalle Extension University (a cor¬ 
respondence institution), hereinafter referred to as the I 
University, party of the first part and R. B. Owens, an in-! 
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dividual hereinafter referred to as the contractor, party of 
the second part, is for the following purposes, to-wit: 

Whereas, the University, in the course of its business, 
gathers, compiles, edits and publishes certain educational 
material, textbooks, instructions and similar products for 
use in and with its several courses of study, and organizes, 
presents, sells and otherwise disposes of such courses of 
study and educational material and 

Wltereas, the said University is desirous of a wider dis¬ 
tribution of its said products than has heretofore been 
made, and 

Whereas, the contractor is desirous of assuming the duty 
and obligation of such distribution of the products of the 
said University. 

Now, Therefore, the said contractor is hereby appointed 
as a General Sales Representative acting as an independent 
contractor for the sale of, and enrollment of students in, 
the LaSalle standard courses in the following territory, 
to-wit: 

under the following terms and conditions: 

1. Compensation for such services, sales and enroll¬ 
ments by said contractor shall be in accordance with 
the attached commission schedule. 

2. All expenses incident to the conduct of said busi¬ 
ness shall be assumed and paid by the contractor; said 
contractor shall assume no indebtedness or obligation 
for the University. 

3. Powers and duties of the contractor may be dele¬ 
gated, in whole or in part. 

4. In the event of such delegation of powers or au¬ 
thority, or any of them, the said contractor shall not 
be liable for any commissions or remuneration accruing 
by reason thereof. The University shall assume all 
commissions on accepted business. 

Wherefore, it is understood and agreed, that the relation¬ 
ship created and existing by virtue of this agreement is 
that of principal and independent contractor; and further, 
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that the said contractor shall not use the good-will, name or 
prestige of the said University in any manner which might 
reasonably be deemed to have a derogatory effect upon the 
reputation or standing of the University; and further, the 
said contractor shall not alter, change or modify the terms 
and conditions prescribed by the University for enroll¬ 
ments in the standard courses offered by said University. 

This agreement and appointment shall be and remain in 
full force and effect for a period of five (5) years from the 
date hereof, and from year to year thereafter but may be 
terminated by either party upon thirty (30) days’ written 
notice thereof or sooner, if the circumstances shall warrant 
such immediate termination. 

Entered into in duplicate this 1st day of February A. D., 
1939. 

LaSalle Extension University, 
By William Bethke, 

Vice-President, 

R. B. Owens. 

Standard Basis of Remuneration 

1. Basic overwriting on good and acceptable business 
secured under your direction in accordance with the at¬ 
tached schedule. 

2. The University will pay weekly the amounts specified 
in column 3 as business is received and accepted. This 
amount is not subject to charge-back, except in case of re¬ 
jected or irregular enrollments. 

3. Balance of overwriting commission to be paid when 
student has paid in 30 per cent of the amount of his tuition 
—the only exception being in the case of rejected or irregu¬ 
lar enrollments or enrollments of doubtful character placed 
in Suspense. Suspense enrollments will be entered and 
serviced at the expense of LaSalle, and overwriting speci¬ 
fied in column 2 will be paid when student has made his first 
monthly payment direct to LaSalle. 

4. All contractors employed by you and operating under 
your direction will be engaged on the Standard Commission 
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Basis of Remuneration. This schedule of commission will 
also apply on any personal business you may secure. 

5. You will assume full responsibility for financing the 
securing of business in respect to office rentals, office ex¬ 
pense, travel expense and advances to representatives and 
all other items pertinent to the securing of agency business 
in your territory except commissions to Registrars which 
will be paid hv LaSalle. 

6. Because of your full assumption of rent, office expense, 
office supplies, and incidental expense, you are to be allowed 
a cash payment of $1.00 on each good and acceptable enroll¬ 
ment—not subject to charge-back. 


1 

2 

3 

4 

5 


Total 

Advanced 

P.D. 

Lead 

Course 

Over- 

Over- 

Com- 

Com- 

Higher Accountancy and C.P.A. Train- 

writing 

writing 

mission 

mission 

ing. 

$11.55 

$6.60 

$33.00 

$24.75 

Higher Accountancy. 

Public Accounting and C.P.A. Training. 

6.89 

3.94 

19.70 

14.77 

6.12 

3.50 

17.50 

13.12 

Modem Bookkeeping. 

3.46 

1.98 

9.90 

7.42 

Law—1 year. 

8.75 

5.00 

25.00 

18.75 

Complete 3 year Law ($198.50). 

13.89 

7.94 

39.70 

29.77 

Commercial Law. 

9.62 

5.50 

27.50 

20.62 

Business Management. 

10.85 

6.20 

31.00 

23.25 

Traffic Management. 

10.71 

6.12 

30.60 

22.95 

Modem Salesmanship. 

9.52 

5.44 

27.20 

20.40 

Modem Business Correspondence. 

8.68 

4.96 

24.80 

18.60 

Industrial Management. 

8.68 

4.96 

24.80 

18.60 

Foremanship for Victory. 

4.20 

2.40 

12.00 

9.00 

Credit & Collection Correspondence... 

4.20 

2.40 

12.00 

9.00 

Effective Speaking. 

3.33 

1.90 

9.50 

7.12 

Business English. 

Office Org. & Management. 

3.33 

1.90 

9.50 

7.12 

3.33 

1.90 

9.50 

7.12 

Stenotype Home Study. 

10.00 

6.00 

23.50 

23.50 


(3786) 



















